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CHILD SUPPORT FOR CHILDREN
WITH DISABILITIES

Typically child support is a finite obligation that
will end upon the later of the child’s eighteenth
birthday or graduation from high school. Some
children, however, will require support beyond their
eighteenth birthday. The focus of this article is on
providing for the support of disabled children. This
article does not address the resolution of other rights
and duties of parents of a disabled child other than
support. Support of adult children requires an
understanding to the interplay of child support and
various benefits available to disabled adults. The
calculation of support for adult disabled children is
also calculated differently than support for typical
minors.

I. SUPPORT FOR A MINOR DISABLED

CHILD

The child support guidelines are presumed to the
in the best interest of the child. Texas Family Code,
Section 154.122(a). The court may, however,
determine that the application of the guidelines would
be unjust or inappropriate under the circumstances.
Section 154.122(b). In making such a determination
the court should consider all relevant factors. Section
154.123 (b). The Family Code provides an inclusive,
but not exclusive list of such factors. I1d. Some of the
factors that would likely apply include:

(1) the age and needs of the child;

(2) the ability of the parents to contribute to the
support of the child

(3) any financial resources available for the
support of the child;

(4) the amount of time of possession of and
access to a child;

(6) child care expenses incurred by either party
in order to maintain gainful employment;

(12) provision for health care insurance and
payment of uninsured medical expenses;

(13) special or extraordinary educational, health
care, or other expense of the parties or of the
child;

(17) any other reason consistent with the best
interest of the child, taking into consideration
the circumstances of the parents.

Id. A special needs child might require care and
supervision that might make it difficult for the
caretaking parent to work outside of the home.
Alternatively, the cost of specially trained child care
might be significantly more than typical daycare.
Some families might be able to have the child qualify
for Supplemental Security Income from the Social
Security Administration and other governmental
benefits. If so, the Family Code indicates that those
benefits should be considered. While it would be
appropriate to consider such benefits, as discussed
below, any type of off-set would not be appropriate.
Another way to address some of the extra expense of
the child might be to divide the uninsured expenses in
a disproportionate manner. If that is done, there should
be some consideration on the anticipated impact on the
obligor’s disposable income. This would allow for
more support if there are medical needs that will likely
dissipate over time. Many special needs children will
have needs for educational and therapeutic
interventions that may not be covered by insurance and
are arguably not medical expenses. An obligor could
be ordered to pay some portion of such expenses
directly or ordered to pay additional support due to
such expenses.

In many cases involving special needs children it
will be possible to establish that the needs of the child
justify a variance from the child support guidelines.
To prepare such a case, the lawyer for the obligee,
should prepare a detailed budget for the needs of the
child. Special attention should be given to issues of
anticipated changes that will result from a divorce and
changes that may take place in the future as the need of
the child evolve. If one represents an obligor and it is
believed that the needs of the child will change and
less support will be needed in the future, then the order
should be fashioned to attempt to address these
concerns, without placing the burden on the obligor to
return to court to modify the order based on a change
in circumstances.

Il. CONSIDERATION OF SCHEDULE

In many cases the obligor of support may not be
meaningfully involved in the special needs child’s life.
This seems to occur more often in cases with special
needs children than in cases with typical children. The
demands of parenting a special needs child are often
significantly more difficult than the burdens of
parenting typical children. Some people are not
capable of meeting these demands. Additionally, the
needs of some special needs children might impact
their ability to travel back and forth between their
parents households. If a child spends all or the vast
majority of their time with only one parent, then this
should be considered by the court in determining the
amount of support
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A situation where the child is exclusively or
nearly exclusively in one home will have an economic
impact. This will impair one parent’s ability to
develop a career while the other parent will not be so
impaired. This will mean that one parent will need
help in alleviating the pressure of constant caretaking
while the other parent will not. This will mean that
one parent will be bearing the costs of caretaking and
transporting the child to get services. The law
recognizes that there is a financial impact on the parent
who has to care for a typical child. The costs for
caring of a special needs child is significantly higher.

I1l. QUALIFICATION FOR SUPPORT OF
ADULT DISABLED CHILDREN
The Court has authority to order support of a child
for an indefinite period of time if the court finds that:

(1) the child, whether institutionalized or not,
requires substantial care and personal
supervision because of a mental or physical
disability and will not be capable of self-
support; and

(2) the disability exists, or the cause of the
disability is known to exist, on or before the
18" birthday of the child.

Texas Family Code, Section 154.302(a). The suit may
be filed regardless of the age of the child. Texas
Family Code, Section 154.305 (a)(1). A suit for
support of an adult disabled child may be filed after the
child’s 18" birthday.

IvV. WHO MAY SEEK SUPPORT FOR AN

ADULT CHILD?

A parent, a person having physical custody or
guardianship of the child or the child may have
standing to seek support after age 18.  Section
154.303(a). If the child is seeking support directly they
must be at least 18 years old, not have a mental
disability, and be determined by the court to be capable
of handling their financial affairs. 1d. The right to
seek support may not be assigned or transferred, except
to a Title IV-D agency. Section 154.303(b).

As discussed below, support payments made
directly to the adult child or to a parent or guardian
may jeopardize benefits available to the adult child.
To minimize the impact on benefits the common
practice is to create a Special Needs Trust to receive
and disburse the support of an adult child. The Special
Needs Trust is a common vehicle used to protect a
disabled individual’s entitlement to benefits and
resources.

V. PROCEDURE FOR SEEKING SUPPORT

FOR AN ADULT CHILD

The suit may be brought as an independent cause
or be brought with other claims or remedies under the
Family Code. Section 154.305. If there is a court of
continuing, exclusive jurisdiction then the suit may be
filed as a modification as provided in Chapter 156. Id.
If there is no court of continuing, exclusive
jurisdiction, then the claim may be filed as an original
suit affecting the parent-child relationship. Id.

An order for support of an adult child may be
modified or enforced as any other order for child
support. Section 154.307.

The Family Code provisions for support of an
adult child are not exclusive. Section 154.308. The
provisions for support of an adult child do not affect
the rights and remedies of a parent, person other than a
parent or governmental or private entity under any
other law. Id. Nor do they affect a parent’s right to
contract for the support of a disabled child.

The timing of seeking support for an adult child is
an important consideration. Disabilities range
significantly. In many instances it will be impossible
to determine whether a young child will need
substantial care and personal supervision beyond their
18" birthday. In such a case it might not be possible to
seek indefinite support at the time that child support is
established in the original suit affecting the parent-
child relationship of the minor child. In other
instances, it is a virtual certainty that the child will
need support for the balance of their life. If the child
has a mental or physical disability that is known at the
time of the original suit, the person who will be that
child’s primary caretaker should at least seek a finding
that the disability exists and that the child might
require support as an adult. Remember that the care of
a disabled child will likely limit the caretaker’s career
and earning potential, which may impair their ability to
seek legal services to obtain support when the child
becomes an adult. At the time of the original suit, if it
is a divorce, the resources of both parents are available
for the costs of the suit. The finding of the existence of
the disability will protect the child and the caretaking
parent from an argument that the disability did not
exist prior to the child’s 18" birthday. If the court
orders that the support obligation is indefinite, the
obligor can always seek a modification to have the
court determine that the support is no longer necessary
because the child is capable of self support.

VI. AMOUNT OF SUPPORT AFTER AGE 18

One or both parents of an adult disabled child may
be ordered to pay support for the child. Section
154.302 (a). In determining the amount of support to
be paid after a child’s 18" birthday the Court shall give
special consideration to:
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(1) any existing or future needs of the adult child
directly related to the adult child’s mental or
physical disability and the substantial care
and personal supervision directly required by
or related to that disability;

(2) whether the parent pays for or will pay for
the care or supervision of the adult child or
provides or will provide substantial care or
personal supervision of the adult child;

(3) the financial resources available to both
parents for the support, care, and supervision
of the adult child; and

(4) any other financial resources or other
resources or programs available for the
support, care and supervision of the adult
child.

Section 154.306. While the child support guidelines
are not specifically listed for consideration they are not
excluded and would likely be a part of the court’s
consideration of the financial resources available to the
parents.

VII. PUBLIC BENEFITS FOR THE DISABLED

Health care costs account for a surprisingly large
slice of the United States economic pie. Each year
health-related spending increases and these cost
increases have a significant effect on families,
businesses, and government programs. The rising cost
of health care makes insurance less affordable for
individuals, families, and businesses—contributing to
the over 45 million Americans who are uninsured.
Public programs, including Medicare, Medicaid, and
the State Children’s Health Insurance Program (CHIP),
pay for 46 percent of health spending.

With such a large portion of health care expenses
being paid by the government, it is important to know
the basic program requirements and the benefits
granted to someone under each program. Public
programs provide health insurance coverage to people
who are considered too poor to afford the full cost of
coverage on their own. Medicaid also covers many
children and individuals with disabilities who may not
be able to afford or find private coverage to meet their
needs. Eligibility for these programs is generally
restricted to people in families with incomes at or
below specific poverty levels. The cost of health
insurance, however, has risen substantially faster than
the increase in the federal poverty level. For people
whose income just exceeds the eligibility standards for
public coverage, the share of family income required to
pay for private health insurance increases substantially.

Medicaid is the nation’s primary health coverage
program for low-income and high-need populations.

Established in 1965, the program has gradually
expanded. Medicaid has multiple and diverse roles in
today’s health care system providing health coverage
to people with disabilities, long-term care coverage and
financing, and assistance to low-income Medicare
beneficiaries. Medicaid is jointly funded by the federal
and state governments and coverage varies slightly
from state to state.

Medicaid covers 60 million low-income
Americans—including nearly 30 million low-income
children and 8 million non-elderly people with
disabilities. The program provides a broad range of
services with limited costs to those who meet the
eligibility requirements. For all practical purposes, it is
the only State-sponsored “insurance” plan for long-
term institutional care. Although their names are
confusingly alike, Medicaid and Medicare are quite
different programs. All retirees who receive Social
Security benefits also receive Medicare as their health
insurance. Medicare is an “entitlement” program.
Medicaid, on the other hand, is a form of welfare-to be
eligible for Medicaid, you must be “impoverished”
under the program’s guidelines.

Also, unlike Medicare, which is a program
completely overseen by the federal government,
Medicaid is a joint program between the federal and
state governments. Each state operates its own
Medicaid system, but this system must conform to
federal guidelines in order for the state to receive
federal funds, which pays for approximately half of the
state’s Medicaid costs. This complicates matters
because Medicaid eligibility rules are somewhat
different from state to state and these rules are
constantly changing.

Supplemental Security Income (SSI) is the basic
federal safety net for the elderly, blind and disabled,
providing them with a minimum guaranteed income.
Effective January 1, 2010, the maximum federal SSI
benefit is $674.00 per month for an individual and
$1,011.00 for a couple. This amount changes annually.
Although the Social Security Administration (SSA)
administers the program, eligibility for SSI benefits is
based on financial need and age or disability, unlike
Social Security benefits, which are based on how long
a person has worked or how much a person has paid
into the Social Security system. The financial
eligibility requirements for SSI, however, are quite
stringent. If a person is seeking SSI benefits because
he or she is disabled, the person must also meet the
program’s criteria for determining disability.

The idea of the SSI program is to provide a floor
income level. If a person is receiving income from
another source, his or her SSI benefit will be cut dollar-
for-dollar. In addition, the SSA deems food and shelter
a person receives from another source to be “in kind”
income. As a result, actual payment amounts vary
depending on income, living arrangements, and other
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factors. While the SSI program’s benefits are meager,
in Texas, SSI recipients are also automatically eligible
to receive Medicaid, which can pay for hospital stays,
doctor bills, prescription drugs, nursing home care, and
other health costs. SSI recipients may also be eligible
for food stamps.

A. SSI Eligibility

To be eligible for SSI, a person must meet certain
requirements. First, a person must be either age 65 or
older or blind or disabled. A person must be a U.S.
citizen or a long-time resident who meets certain strict
requirements. In addition, SSI has income and asset
limits.

1. Income Limits

The amount of income a person can earn and still
qualify for SSI differs from state to state. In Texas, the
income limit for eligibility is the same as the maximum
federal benefit-$674.00 a month for an individual and
$1,011.00 for a couple. If a person’s income falls
below these thresholds, he or she is eligible for
benefits. That person’s benefit will be the difference
between his or her income and the maximum federal
benefit. For instance, if a person’s income is $400.00
per month, and the SSI benefit for a single person is
$674.00 per month, that person will receive an SSI
check of $274.00 per month.

At some level, it may not seem worth the trouble
to apply and stay eligible for SSI, but as mentioned
above, the ancillary benefits, especially Medicaid,
make it worthwhile to maintain SSI even if the
financial payment only amounts to a few dollars per
month.

In determining whether a person’s income is low
enough to qualify for benefits, the SSA counts the
money a person earns from wages or from self-
employment, as well as any investment income,
pensions, annuities, gifts, rents and interest. Social
Security and Veterans pension are also considered
income. However, the SSA does not count the first
$20.00 per month a person receives from most income.
The first $65.00 per month of wages or self-
employment are also excluded.

2. Resource Limits

A person can have no more than $2,000.00 in
countable resources ($3,000.00 for a married couple
living together) to be eligible for SSI. Countable
resources include bank accounts, investments, real
estate (other than a primary residence), and personal
property. Also included is any money or property that
a person holds jointly with someone else. The SSA
determines how much the applicant’s partial ownership
is worth and counts that as a resource.

Certain property is not counted for determining
SSI eligibility. First, an applicant’s home and the land

on which it is located is not countable-regardless of
value. Personal and household goods are excluded as
well as one vehicle of any value so long as it is used
for transportation for the applicant or a member of the
applicant’s family. Pre-need burial plans and burial
plots are also excluded from countable assets.

SSI benefits provide a monthly stream of income
to any eligible person. Although that income may
seem nominal, an SSI recipient is automatically
eligible for the healthcare benefits associated with
Medicaid. This benefit is one of great value to anyone
with low income and high healthcare costs.

VIIl. CHILD SUPPORT PAYMENTS AND THE
AFFECT ON SSI/MEDICAID
ELIGIBILITY
The financial consequences of a divorce can

greatly affect the medical situation of any party who is

receiving public health benefits.  Although this

discussion is not comprehensive, it serves as a

foundation for how a divorce can dramatically interfere

with one’s eligibility for valuable public programs.

The division of property and transfer of
property for spousal or child support pursuant to
divorce are covered by state law. The SSI program's
and Medicaid program's ownership and deeming
principals only apply after the legal division or
transfer. This is an important factor to consider prior
to finalizing any division or support orders. Important
public benefits issues arise when property is liquidated
into cash or an eligible individual receives the other
spouse's countable property, such as a retirement
account. In these instances, a divorce can greatly
influence a person's eligibility for these programs.

Divorce also brings up the complex issue of
the division and transfer of qualified and non-qualified
retirement accounts. Not only must public benefits
consequences be considered, but the beneficiary must
also consider tax issues relating to the transfer.
Although the tax consequences of this type of transfer
are beyond the scope of this paper, it is vital to
consider these consequences prior making any
transfers. For public benefit purposes, the transfer of a
spouse's IRA can be accomplished in two ways:
transfer the IRA share directly from the healthy spouse
into an IRA account in the disabled individual's self-
settled SNT, or transfer the IRA first to an IRA account
in the name of the disabled recipient, who then rolls
over the funds into an IRA account created by the
Trustee of the beneficiary's self settled SNT.

In calculating child support, a divorce
settlement agreement often provides specific details
regarding how each parent will share in the financial
responsibility for the child’s care and education until
the time the child reaches the age of majority or
finishes high school. In the case of a child with special
needs, however, state statutes and case law may
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continue the support obligation of both the custodial
and non-custodial parent for the lifetime of the child.
Even if a state does not have a formal requirement of
this type, the non-custodial parent often agrees to pay a
monthly sum to the custodial parent or to a trust for the
benefit of the adult child with a disability. Discussions
or negotiations about payments to a trust for the special
needs of a child who will never be adequately self-
supporting may even help to settle a divorce case.

Unfortunately, child support payments may end
up reducing or eliminating the child’s SSI benefit. In
Texas, loss of SSI also causes loss of Medicaid, which
provides the child’s medical coverage, including
important drug therapy and home or institutional
services that help the child and the custodial parent.
Because many programs for individuals with
disabilities are only available to individuals who have
Medicaid eligibility, preserving this eligibility does
more than just keep medical coverage in place. If
Medicaid is lost, the custodial parent may feel he or
she won the so-called “battle” but lost the “war.” The
post-divorce child support that was intended to benefit
the child and custodial parent thus may result in
unintended, detrimental consequences.

Divorce attorneys do not always know how child
support payments made directly to a custodial parent
interact with “means-tested” government benefit
programs like SSI and Medicaid, or that these
unintended consequences can be avoided with a few
careful steps. This section addresses how child support
payments for a child of any age with special needs
should be handled in order to maintain existing or
future eligibility for SSI and Medicaid for the child.

Child support is defined by the SSI program as in-
kind or cash payments to a child or a child's legal
representative or custodian to meet the child's needs for
food and shelter. Child support can be court ordered or
voluntary (POMS SI 00830.420 A.1l). When the
custodial parent is the person who is receiving SSI
benefits, any child support payments received by that
parent for the support of his or her child will not be
counted as income to that parent, nor is that income
deemed from the child to the eligible parent. For SSI
eligibility, the child support payment is considered to
be the child's income and is countable to the child as
long as the parent and child live in the same household.
These payments are considered unearned income to the
child. For Medicaid purposes, in many states, child
support is considered income to the entire family unit.
This could potentially affect the Medicaid eligibility of
all family members.

When a parent makes child support payments
directly to a child or custodial parent for the benefit of
a child under the age of 18, one-third of the payment
amount is excluded as countable income for SSI and
Medicaid purposes. (This exclusion only occurs as
long as the support payments are for an individual who

meets the definition of a “child” under SSI rules. A
child is defined as an individual who is neither married
nor head of a household and under age 18, or under age
22 and a student regularly attending school or college
or training that is designed to prepare the individual for
a job. POMS SI 00501.010.) Once a child no longer
meets the “child” definition, the one-third exclusion no
longer applies.

For example, a father pays child support in the
amount of $300 per month to the custodial mother for
the benefit of their 10 year old child. The first 1/3 of
the support payment each month is excluded as earned
income. In addition, the rules allow for the first $20 of
unearned income each month to be excluded. Thus the
child's unearned income each month is $180 (300 x2/3
-20=180). The federal benefit rate for 2010 is $674 for
an individual. Thus, the child's monthly benefit would
be reduced by $180 and the child would receive $494
in SSI benefits each month, plus the child support
payment of $300 for a total amount of $794.

For a child age 18 or older, however, one hundred
percent minus $20.00 of the child support payment
counts as a reduction against SSI.  For example, the
$674 in SSI payment before child support for a child
age 18 will be reduced by $280 ($300 minus $20) to
$394 SSiI, plus $300 in child support for a total amount
of $694.

Child support payments can also be paid as in-
kind support and maintenance (ISM). Child support
payments in the form of food or shelter would qualify
as ISM. If support payments are in the form of ISM,
the SSI benefit reduction is only reduced by one third
of the federal benefit rate. The federal benefit rate for
2010 is $674. This may be an advantage rather than
paying cash in any case where the support payments
are quite large. For example, a father pays the rent for
the custodial mother and their 10 year old child, rather
than making cash payments directly to the mother.
The father pays the landlord $1,200 per month. SSI
deems the child's share of the support payment each
month as $600. If that support were paid directly to
the mother, the child's unearned income would be $380
(600 x 2/3 -20). The child would receive $294 in SSI
benefits each month. However, because this amount is
received as ISM, it only reduces the SSI benefit by one
third of the federal benefit rate, or $224.67, and the
child receives $449.33 in SSI benefits. This is a great
advantage of making child support payments as I1SM
rather than direct cash payments.

The amount of a child’s SSI payment also
depends upon several other factors, including the age
of the child, the living arrangements in the household,
whether the custodial parent is charging rent for the
child’s living at home, the amount of any earned
income from a child’s employment, and any income
from the custodial parent that is deemed to the child for
SSI eligibility. If a child is receiving a reduction for
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any of these other factors, even a small amount of child
support can easily eliminate his or her monthly SSI
benefit completely—and any Medicaid benefits along
with it.

IX. SPECIAL NEEDS TRUSTS

A special needs trust is designed to hold the assets
of a person receiving public benefits, in particular,
needs-based benefits such as Supplemental Security
Income (SSI) and Medicaid. The assets held in trust
can be used to enhance the beneficiary's care and
quality of life while the individual maintains eligibility
for public benefits. There are two basic types of
special needs trusts: those created by someone other
than the beneficiary, such as a trust created for a
special needs child under a parent's estate plan, called a
“third party trust;” and another type referred to as a
“self-settled trust.” Self-settled trusts, sometimes
referred to as “d4A” or “d4C” trusts are permitted
under Federal law and are created by or on the behalf
of an individual with special needs using the
beneficiary's own funds.  These “self-settled” trusts
must be created and funded prior to the beneficiary's
65" birthday and they require the state Medicaid
agency to be reimbursed for any benefits paid on
behalf of the beneficiary out of funds remaining in the
trust at the beneficiary's death.

The SSI and Medicaid programs provide only
limited guidance for the use of special needs trusts
(SNT) in the realm of divorce. While the SSI program
is a federal program, the program relies on state law to
determine family member relationships and support
obligations; thus, differences occur from state to state.
Resolving Medicaid issues can be even more complex
because individual states have authority to make
eligibility rules.  This results in a wide rage of
interpretations of federal law. Nevertheless, special
needs trusts can be an important part of family
“separation” planning. Special needs trusts can be
used to shelter spousal support, child support, and
property divisions in a way that protects public
benefits.

Like other resource ownership matters involving
public benefits, an irrevocable special needs trust is a
great receptacle for divisions and transfers of property
ownership. Because transfers of property and property
division in the context of a divorce or support order are
considered a legal right of the individual receiving
property, any transfers of divided marital property into
an SNT would be considered “self-settled” and would
require a payback provision in favor of the State
Medicaid program.

Valuable government benefits can be protected if
the divorce decree directs the non-custodial parent to
make child support payments to a special needs trust
for the sole benefit of a child. Alternatively, an
irrevocable assignment by the custodial parent of the

child support into a special needs trust may also work.
This special needs trust must be carefully drafted. If
the trust is correctly drafted and the support payments
are properly assigned or ordered into the trust, then the
support payments will not displace the monthly SSI
payments and will, consequently, preserve Medicaid
eligibility.

Consider this example of the benefits of ordering
the payment to a special needs trust: a 13-year-old
daughter is eligible for $400.00 per month of SSI
benefits, and thus, also receiving Texas Medicaid. The
divorce decree orders the non-custodial parent to pay
$650.00 per month in child support paid directly to the
custodial parent. Because the Social Security
regulations exclude one-third (1/3) of the child support
payment from countable income, $433.00 counts for
SSI eligibility determination. When the $433 is
applied against the SSI payment of $400, the first
$20.00 is ignored, but the remaining $413 completely
displaces the monthly SSI payment. This will cause
the child to completely lose SSI benefits and, as a
result, Medicaid benefits. The custodial parent who
anticipated having the $650 child support each month
in addition to the $400 SSI and Medicaid benefits is
now faced with a very grim reality.

If instead the divorce decree required the non-
custodial parent to make the $650 payment directly to
the daughter’s special needs trust, she would also be
receiving the $450 of SSI. The non-custodial parent
would not be any worse off under this arrangement and
the daughter and the custodial parent could have much
more assistance. The additional costs to create the
SNT and carefully craft the divorce agreement will be
quickly recouped by maintaining SSI and Medicaid
eligibility. In this example, if the daughter was 18, and
even if she was eligible for the maximum SSI amount
of $674, the $650 of child support directly to her parent
would offset almost the entire SSI check.

Child support payments can be court ordered to be
paid into a Special Needs Trust. This has the effect of
converting cash payments by the absent parent into in-
kind distributions from the SNT. Such ISM payments
would be subject to the one-third reduction (224.67 in
2010) without regard to the actual value of payments.
Once the court assigns child support to a SNT, the
support payments will not directly count as income to
the child, whether as a minor or a disabled adult. The
SNT to which child support payments are made should
be a “self-settled” trust because SSA presumes that the
right to receive child support payments is a legal
property right belonging to the beneficiary. Therefore,
the trust must meet the requirements of 42 U.S.C.
1396(p) (d)(4)(A) or 42 U.S.C. 1396(p) (d)(4)(c). The
assignment must be an irrevocable court order to the
extent that the child or child's legal representative may
not unilaterally terminate the assignment or have direct
access to the income.
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It is far better to address these issues during the
divorce process, rather than being forced to address
them after SSI has been reduced or lost do to child
support payments. After the parents agree upon, or the
court determines, the monthly contribution by the non-
custodial parent for the child with special needs, the
divorce attorneys involved should contact an attorney
with experience drafting special needs trusts. This type
of special needs trust differs greatly from any other
type of estate planning trust. Among other features,
this trust must provide that Medicaid is paid back at the
death of the trust beneficiary from any amount
remaining in the trust.

The divorce decree should direct the non-custodial
parent to make a monthly payment for the child’s
“special needs” each month to the Trustee of the
Special Needs Trust. The SNT attorney should follow-
up the trust funding with a report to the appropriate
government agencies to ensure that the trust is
accepted as an exempt asset for eligibility purposes.

In determining the amount of child support that a
non-custodial parent should pay each month, section
154.306 of the Family Code provides that the court can
consider the resources or programs available for the
support, care, and supervision of the child. However, it
is important for attorneys and courts, when fashioning
the child support order, to avoid structuring the child
support in terms that reduce the required payment each
month by the amount of SSI or other cash benefits
received on the child’s behalf. Instead, the divorce
decree should state a specific amount that will be paid
each month and avoid the offset calculation. Using
this offset calculation will cause massive confusion and
frequent trips to court.

The  following example illustrates  the
consequences of tying the child support amount
directly to the SSI amount. Consider the case of a
disabled son on SSI who recently became a child of
divorce. The parents’ divorce decree stipulated a
dollar-for-dollar offset between SSI and child support.
As the child’s needs increased, his mother, the
custodial parent, went back to court and was awarded a
large increase in child support from the child’s father.
As required under SSI regulations, his mother
promptly reported the new child support amount to SSI
, which will cause a reduction in SSI benefits. The
lesser amount of SSI then increased the father’s child
support obligation, which caused a further reduction in
SSI, and another increase in the monthly child support
payment. The downward, then upward, spiral will
never cease until the SSI payment is completely
eliminated. In order to avoid this cycle, the parties
should have agreed to a specific dollar amount—not
directly tied to the SSI payment— and required that the
child’s father pay that amount to a special needs trust.

Each divorce case affecting a child with a
disability is unique and must be considered in light of

specific facts of the case as they apply to the federal
SSI regulations and the state Medicaid regulations.
Nevertheless, it is important to have a basic understand
of these issues and to investigate them thoroughly.
Many attorneys and judges are not aware that SSI is a
“means-tested” program and are unsure of how child
support payments can negatively impact eligibility for
this important program. Thus, it is important to consult
with an attorney who is experienced in public benefits
and special needs trusts.

X. PROOF OF DISABILITY

As stated above the Court has authority to order
support of a child for an indefinite period of time if the
court finds that:

(1) the child, whether institutionalized or not,
requires substantial care and personal
supervision because of a mental or physical
disability and will not be capable of self-
support; and

(2) the disability exists, or the cause of the
disability is known to exist, on or before the
18" birthday of the child.

Texas Family Code, Section 154.302(a). Many
children that a parent would seek support for as an
adult child will have already begun if not completed
the process of establishing the child’s disability for
Social Security Disability benefits. For Social Security
Disability “[t]he law defines disability as the inability
to do any substantial gainful activity by reason of any
medically determinable physical or mental impairment
which can be expected to result in death or which has
lasted or can be expected to last for a continuous
period of not less than 12 months.” CFR 20 Section
404.1505. The Code of Federal Regulations goes on to
explain that “to meet this definition a person must have
a severe impairment(s) that makes one unable to do
past relevant work or any other substantial gainful
work that exists in the national economy.” Id. There
are different qualifications for individuals who are
statutorily blind. Id. A person who meets the
definition of disabled for Social Security purposes
would at least have met the
“not capable of self support” prong of the Texas
Family Code definition for an adult disabled child.
The prong of the Texas Family Code regarding
requiring “substantial care and personal supervision” is
not a requirement for determining disability, but often
the evidence of the inability to “do any substantial
gainful activity” is going to also be evidence of the
need for substantial care and personal supervision.

The lawyer who will be attempting to prove that
an adult child is in need of continuing support should
meet with the experts that were used to establish the
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disability of the child for Social Security Disability, if
such experts are involved. These experts will have
likely performed testing to establish that the child is
disabled. It is important to review the experts’ records
and make sure that everything is in an admissible for
trial. The lawyer should educate the expert about the
standards to determine disability under the Family
Code and make sure that the expert is prepared to
testify regarding how the symptoms of the subject
child fit with the Family Code definition of disability.

If the child has not been evaluated for disability
for Social Security Disability, then the child’s treating
doctors, therapists and teachers are all likely witnesses
to establish the child’s future need for care and
supervision, as well as the child’s ability to self
support. Therapists and teachers develop very close
bonds with these children and are excellent witnesses
in these cases. These are people that typically have a
long relationship with the child and have spent many
hours with the child. Due to the duration and depth of
these individuals’ relationships with the children they
work with, they are able to explain to the court the
needs of such a child in a manner that is much more
powerful than the testimony of a tester and evaluator,
who has spent very little time with the child.

At least one Court has found that a parent alone is
an adequate witness to establish the disability of a adult
child. 10O J.L.F. 2002 WL 1625572 (Tex.App.-San
Antonio). The mother, seeking continuing support for
her adult disabled child did not offer any expert
testimony regarding the child’s medical condition. The
mother did, however, testify regarding the child’s
condition. In J.L.F. the San Antonio Court found that
a mother was in the best position to testify about the
needs of her child when the child lived with the Mother
and she was her conservator.

The J.L.F. case is noteworthy for another reason.
The child involved had a particular vision problem that
required frequent medical visits and therapy. The child
was, however, attending college and had qualified for a
scholarship. From the opinion there appears to be very
little evidence that the child required supervision or
that she was not capable of self support. Nevertheless,
the court found that the child required present and
future substantial care and ordered child support to
continue until she was 21 years of age. The Mother
had not applied for Social Security Disability benefits
for the child.

If possible make a day in the life video. It is very
hard for judges to understand what it is like to be the
caregiver for a special needs child, unless the judge has
personal experience. Each child is different. Often the
potential obligor has a very different view of the needs
of the child. If there is a disparity in the evidence, then
a video can be a very powerful piece of evidence.
Have the client with the help of family or friends play
the video.

Every judge understands that a typical child will
live at home until they graduate high school. They
understand the needs that the typical child will have
until graduation. The judge will not necessarily have a
clear understanding of what the future of the adult
disabled child will be. The parents’ opinions regarding
that future might be remarkably different. One parent
might believe that it is best for the child and everyone
involved for the child to live outside of their parent’s
home. Depending on the level of functioning of the
disabled child the child might have their own opinion
regarding their future. If the child will be living
outside of either parents home, in a living arrangement
that is covered by government entitlements, then that
child’s needs will be remarkably different from those
of a child who is being cared for in a home or a private
facility that is not covered by Medicaid. Obviously, a
potential obligor might have an economic incentive to
favor one future arrangement over another, but often
these matters are much more complicated. If you
represent the parent who wants the child cared for in a
manner that involves significant costs which are not
covered by government entitlements, you need then to
be prepared to put on your best case in order to
convince the court that in considering all of the factors,
the needs of the child require one or both parents to
pay support, even if there exists an alternative which is
remarkably less expensive for the family.

XI. SPOUSAL MAINTENANCE AS SUPPORT

FOR THE DISABLED ADULT CHILD

One way to establish eligibility for spousal
maintenance is that the obligee is the custodian of a
child of the marriage of any age who requires
substantial care and personal supervision because of a
physical or mental disability which makes it necessary,
taking into consideration the needs of the child, that the
spouse not be employed outside the home. Texas
Family Code Section 8.05. It would only be possible
to seek this form of support at the time of the divorce
of the parents of the disabled child. Id. The standard
for establishing the disability of the child is the same
under Chapter 8 as it is under subchapter F of Chapter
154, but the parent seeking spousal support would have
to also establish that due to the needs of the child, the
parent is not able to be employed outside of the home.

Typically spousal maintenance cannot be ordered
for a period of over three years. The duration of the
support ordered because of the disability of a child may
continue as long as the disability continues. Section
8.054. The court may order periodic review of the
spousal maintenance order on the request of either
party or the court’s own motion, to determine whether
the child’s disability continues to render the parent
unable to work. 1d. The continuation of spousal support
in this circumstance is also subject to a motion to
modify under Section 8.057. Id.
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Contractual alimony is also a possible source for
support of an adult disabled child. Like spousal
maintenance, contractual alimony would not jeopardize
the child’s eligibility for benefits. The down side to
contractual alimony for the obligor would be that it is
not subject to modification by the trial court because it
is contractual.  Contractual provisions could be
included to provide for arbitration of the modification
or suspension of the contractual alimony. This type of
provision is important given that the child’s need for
care may be life long, but the obligor’s circumstances
might change in a way that impacts the obligor’s
ability to pay, such as retirement or disability of the
obligor.

Spousal support or contractual alimony paid to the
parent of a minor child will be deemed income of the
child and will likely result in the child not being
eligible for SSI. To the contrary, spousal support or
contractual alimony paid directly to the parent of an
adult child are not deemed to be income of the adult
child. Since the support payments are not income of
the child they would not interfere with the child’s
entitlement to SSI payments and other benefits that are
dependent on qualification for SSI.

XIILANNUITIES AS SUPPORT FOR THE

DISABLED ADULT CHILD

Structured settlement or an annuity is another
option for support of the adult child. The structured
settlement could be paid to a special needs trust for the
benefit of the adult child. Such an option would
require a large outlay by the obligor up front to
purchase an annuity to pay the future support. The
Family Code provides for a lump sum payment or
annuity purchase as a method for the payment of child
support.  Section 154.003. An annuity that was
payable for the life of the adult disabled child would
protect the child and the obligor. The child would be
insured support for their lifetime provided that the life
insurance company is able to pay the obligation. The
odds are better that the insurance company will be able
to honor the contractual obligation, than the parent will
be able to continue to support the child for the
remainder of the child’s life. This option also protects
the obligor from events that reduce the obligor’s
income and/or resources.

XII.  LIFE INSURANCE

Life Insurance may be ordered by the court to
provide for the payment of a child support obligation
after the obligor’s death. Section 154.016. This
provision is specifically available to insure an
obligation for the support of an adult disabled child.
Section 154.015(b)(3). The amount of required life
insurance may be quite large. To determine the
amount needed the lawyer should consult with an
actuary. The actuary should be listed as a testifying

expert and ought to prepare a report estimating the
amount of life insurance needed. It is also important, if
possible, to determine the cost of such a policy in
advance of the trial. The policy should be adequate to
provide an annuity for the estimated life of the disabled
adult child. The insurance could potentially be of a
diminishing amount.  Typically term policies are
adequate to insure this liability because a typical child
will graduate from high school very near their 18"
birthday, and a term policy that will be in place until
the child is 20 should be more than adequate. An adult
disabled child might live a fairly long life and will
likely survive his parents. In such a case permanent
life insurance should be ordered so that the policy can
be maintained late into the obligor’s life.

If an annuity were purchased to pay for the
child support then life insurance would be unnecessary.

XIV. MEDICAL SUPPORT

Typical provision for medical support may be
inadequate to address a special needs child’s medical
support. As parents of children with special needs
children are aware, insurance companies do not like to
pay for the needs of children with special needs and
have developed many methods to deny coverage.
Additionally, parents of children with special needs
often explore alternative medical interventions.
Additionally, special needs children often require
various therapeutic interventions that may or may not
be covered. Doctors that specialize in the treatment of
certain special needs children often do not have
relationships with insurance providers and may not be
covered or will only be covered in a very limited way.
The form book language for medical support requires
agreement or compliance with the insurance
requirements or the parent who incurs the medical
expense is responsible for the cost.

Often in typical cases parents disagree about
treatment plans. For example some parents embrace
psychological therapy and others do not. Many
children have symptoms of Attention Deficit Disorder
and/or Hyperactivity Disorder. These children may
qualify as special needs. The parents of these children
may not agree about treatment plans, school
interventions and other therapies.  While these
children’s disabilities might not be as significant as
other children who might need support for life they
may have medical support decisions. As the parent of
an autistic son we have spent a great deal on medical
and therapeutic interventions that were not covered by
insurance.

Just because a parent complies with insurance
company requirements, does not guarantee coverage.
This author is aware of a family that agreed for their
child to have a general anesthesia procedure to have his
teeth cleaned and various other treatments that he was
not capable of enduring while conscious. The
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insurance company approved and paid for the
procedure. Months later, the mother was informed that
the insurance company had performed an audit and the
company was denying coverage. She was told to
expect to be billed by the hospital directly. She could
not afford the procedure without coverage.

To the extent possible if the child is participating
in treatments and interventions that are not covered or
are only partially covered by insurance, then provide
that they will continue unless the parents agree
otherwise. If one of the parents is clearly the one
parent that is involved in the treatment plan for the
child, it is important to consider giving that parent
exclusive  decision making, after meaningful
consultation. It is also important to rework the
standard form book language to give that parent the
ability to make medical decisions even if they are not
going to be fully covered without having to pay all of
the expense, unless they are able to get the agreement
of the other parent.

XV. CONCLUSION

With careful planning and the help of an attorney
trained in the use of SNT, support can be maximized
for the disabled child without putting at risk crucial
governmental benefits for the child.
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